//]//';-<.    ELl.V  TM 


iirilliiriHrsiiiTHERST 


3120bb  0273  fllfla  3 


TESTIMONY  OF 
DONALD  P.  ZERENDOW 
ASSISTANT  ATTORNEY  GENERAL 


GOVERNMENT  DOCUMENT 
COLLECTION 
FEB  1 4  1986 

University  of  Massachusetts        before 
Depository  Copy 


EXECUTIVE  office  of  elder  affairs 


SEPTEMBER  30,  1985 


\ 


MY  NAME  IS  DONALD  P.  ZERENDOW.   I  AM  THE  DIRECTOR  OF  THE 
MEDICAID  FRAUD  CONTROL  UNIT  IN  ATTORNEY  GENERAL  BELLOTTI'S 
OFFICE.   I  WANT  TO  THANK  YOU  FOR  GIVING  THE  ATTORNEY  GENERAL'S 
OFFICE  THIS  OPPORTUNITY  TO  EXPRESS  ITS  PERSPECTIVE  ON  ISSUES 
RELATING  TO  THE  QUALITY  OF  CARE  IN  LONG  TERM  CARE  FACILITIES. 

I  WILL  DISCUSS  THREE  AREAS  OF  CONCERN  THAT  DIRECTLY  IMPACT 
ON  THE  QUALITY  OF  LIFE  IN  NURSING  HOMES  AND  REST  HOMES.   THESE 
CONCERNS  HAVE  BEEN  THE  SUBJECT  OF  EXTENSIVE  CRIMINAL  AND  CIVIL 
LITIGATION  OVER  THE  PAST  TEN  YEARS  SINCE  ATTORNEY  GENERAL 
BELLOTTI  TOOK  OFFICE. 

I  WOULD  ALSO  LIKE  TO  SUGGEST  TO  YOU  SOME  METHODS  BY  WHICH 
WE  AND  THE  INDUSTRY  MIGHT  BETTER  MONITOR  AND  IMPROVE  THE 
QUALITY  OF  LIFE  IN  LONG  TERM  CARE  FACILITIES.   THE  INDUSTRY'S 
PARTICIPATION  IN  THIS  EFFORT  IS  ESSENTIAL  AND  I  BELIEVE  WILL  BE 
WILLINGLY  FORTHCOMING.   ON  OUR  PART  SUCH  PARTICIPATION  SHOULD 
BE  EAGERLY  ACCEPTED,  FOR  DESPITE  THE  EXTENSIVE  LITIGATION 
INVOLVING  NURSING  HOMES,  THE  FACT  REMAINS  THAT  IT  IS  TRULY  ONLY 
A  SMALL  MINORITY  OF  UNSCRUPULOUS  AND  UNCARING  INDIVIDUALS  WHO 
DO  GREAT  AND  UNDESERVED  HARM  TO  THE  REPUTATION  OF  AN  ENTIRE 
INDUSTRY.   WITHIN  THE  INDUSTRY  THEY  ARE  THE  EXCEPTION,  NOT  THE 
RULE. 

THE  THREE  AREAS  I  WOULD  CALL  YOUR  ATTENTION  TO  ARE: 

I.  MEDICAID  FRAUD  IN  NURSING  HOMES 

II.  CIVIL  AND  CRIMINAL  ABUSE  OF  NURSING  HOME  PATIENTS 

-  AND 

III  NURSING  HOME  DISCRIMINATION  AGAINST  THE  ELDERLY 
MEDICAID  RECIPIENT. 


I.  MEDICAID  FRAUD  IN  NURSING  HOMES 

IN  LATE  1978,  ATTORNEY  GENERAL  BELLOTTI  ESTABLISHED  THE 
MEDICAID  FRAUD  CONTROL  UNIT.   THE  UNIT  IS  RESPONSIBLE  FOR  THE 
CRIMINAL  INVESTIGATION  AND  PROSECUTION  OF  ALL  HEALTH  CARE 
PROVIDERS  WHO  COMMIT  MEDICAID  FRAUD.   THE  UNIT  DOES  NOT 
INVESTIGATE  RECIPIENT  WELFARE  FRAUD.   ITS  JURISDICTION  IS  STATE 
WIDE  AND  REACHES  INSTITUTIONAL  AND  AMBULATORY  HEALTH  CARE 
PROVIDERS.   THESE  PROVIDERS  ARE  NURSING  HOMES,  HOSPITALS, 
DOCTORS,  DENTISTS,  PHARMACIES,  MEDICAL  EQUIPMENT  COMPANIES, 
TRANSPORTATION  COMPANIES  AND  OTHERS  THAT  PROVIDE  MEDICAL 
SERVICES  TO  THE  COMMONWEALTH'S  ELDERLY  AND  POOR. 

IN  THIS  REGARD  ON  SEPTEMBER  1,  1985,  THE  UNIT  ISSUED  A  REPORT 
OUTLINING  ITS  WORK  SINCE  ITS  ESTABLISHMENT.   SINCE  THEN,  IT  HAS 
SECURED  THE  CRIMINAL  CONVICTIONS  OF  147  HEALTH  CARE  PROVIDERS. 
ANOTHER  50  PROVIDERS  WERE  GIVEN  PROBATIONARY  PERIODS 
CONDITIONED  UPON  THEIR  PAYMENT  OF  RESTITUTUION ,  FINES  OR  COSTS 
OF  INVESTIGATION.   OF  THE  197  CRIMINAL  DISPOSITIONS,  74 
INVOLVED  NURSING  HOME  OWNERS,  THEIR  CORPORATIONS  OR  EMPLOYEES. 
OVER  ALL,  THROUGH  THE  COURTS  OR  ADMINISTRATIVE  PROCEEDINGS,  THE 
UNIT  HAS  RECOVERED  OVER  8  MILLION  DOLLARS.   OF  THIS  AMOUNT 
ALMOST  3  MILLION  DOLLARS  ($2,939,260)  RESULTED  FROM  THE  UNIT'S 
INVESTIGATIONS  AND  PROSECUTIONS  OF  NURSING  HOMES.   WHILE  I 
BELIEVE  IT  IS  SIGNIFICANT  THAT  THE  UNIT  HAS  BEEN  ABLE  TO  RETURN 
TO  THE  GENERAL  FUND  OF  THE  COMMONWEALTH  OVER  8  MILLION 
DOLLLARS,  THE  UNIT'S  MORE  IMPORTANT  FUNCTION  IS  ITS  CREDIBLE 
DETERRENT  IMPACT  ON  PROVIDER  FRAUD  THROUGH  THE  REALISTIC  THREAT 

OF  A  FELONY  CONVICTION,  DISBARMENT  FROM  MEDICAID  PARTICIPATION 
FOR  LIFE,  AND  INCARCERATION. 


THE  GREAT  BULK  OF  THE  3  MILLION  DOLLARS  STOLEN  BY  NURSING  HOME 
OWNERS  INVOLVED  COST  REPORT  FRAUDS.   THE  SCHEME  IS  VERY 
SIMPLE.   EVERY  YEAR  THE  NURSING  HOME  OWNER  SIMPLY  FILES  A  COST 
REPORT  WITH  THE  STATE  CLAIMING  TO  HAVE  SPENT  A  LOT  OF  MONEY  FOR 
THE  CARE  AND  TREATMENT  OF  ELDERLY  PATIENTS  RESIDING  IN  THE 
NURSING  HOME.   THE  STATE  USES  THOSE  CLAIMED  EXPENSES  TO 
DETERMINE  HOW  MUCH  MONEY  THE  HOME  SHOULD  BE  PAID. 
UNFORTUNATELY,  WE  HAVE  DISCOVERED  AND  PROVED  THAT  AT  LEAST  3 
MILLION  DOLLARS  OF  CLAIMED  EXPENSES  FOR  THE  CARE  OF  THE  ELDERLY 
AND  POOR  NEVER  PAID  FOR  EVEN  AN  HOUR  OF  A  NURSE'S  OR  ORDERLY'S 
TIME.   INSTEAD,  THOSE  CLAIMED  HEALTH  CARE  EXPENSES  WERE,  IN 
FACT,  DISGUISED  TO  HIDE  PERSONAL  EXPENSES  OF  THE  NURSING  HOME 
OWNER.   ALL  KINDS  OF  LUXURIES,  TRAVEL,  DAY-TO-DAY  LIVING 
EXPENSES  AND  SIMPLE  CASH  HAVE  BEEN  CLAIMED  AS  EXPENSES  FOR  THE 
CARE  OF  PATIENTS.   I  WILL  CITE  JUST  A  FEW  OF  THE  PERSONAL 
EXPENSES  THE  UNIT  HAS  UNCOVERED  IN  COST  REPORTS  AND  DISGUISED 
AS  PATIENT  CARE  EXPENSES. 


-  RENOVATIONS  TO  PERSONAL  RESIDENCES 

-  STONE  WALL  MASONRY  AT  A  RESIDENCE 

-  TRIPS  TO  SOUTH  AMERICA 

-  PERSONAL  FOOD  AND  GROCERIES 

-  RESTAURANT  EXPENSES 

-  FURNITURE,  APPLIANCES  & 

FIXTURES  AT  THE  RESIDENCE 

-  EXPENSES  FOR  MAID  AND  BABY  SITTING 
SERVICES 


-  TELEPHONE,  GAS,  OIL  & 
ELECTRIC  BILLS  AT  THE  RESIDENCES 

-  A  RECREATIONAL  VEHICLE 

-  LANDSCAPING 

-  CHILDREN'S  PRIVATE  SCHOOL  TUITION 

-  COW  FEED 

-  NON-EXISTENT,  SIMPLE  FALSE  EXPENSES, 
NOT  EVEN  SUPPORTED  BY  A  PHONEY  INVOICE 

THE  MOST  RECURRENT  FAVORITE,  HOWEVER,  HAS  BEEN  FALSE  PAYROLL 
EXPENSES  FOR  NO-SHOW  EMPLOYEES.   ONE  NURSING  HOME  OWNER  WHO  IS 
NOW  COMPLETING  A  27  MONTH  PRISON  SENTENCE,  CLAIMED  OVER 
$210,000  IN  FALSE  PAYROLL  EXPENSES.   TO  CONCEAL  THE  CRIME,  HE 
ISSUED  OVER  2500  PAYROLL  CHECKS  TO  FRIENDS  AND  RELATIVES  WHICH 
HE  CASHED.   16  OF  THESE  FRIENDS  AND  RELATIVES  WERE  CONVICTED  IN 
AUGUST  OF  THIS  YEAR  FOR  FILING  FALSE  TAX  RETURNS  IN  CONNECTION 
WITH  THE  NO-SHOW  SCHEME. 

THESE  KINDS  OF  FINANCIAL  FRAUD  CASES  ARE  TIME-CONSUMING  AND 
TEDIOUS.  MANY  MONTHS,  AND  SOMETIMES  YEARS,  GO  BY  BEFORE  AN 
INVESTIGATION  CULMINATES  IN  PROSECUTION  AND  CONVICTION. 

BUT  AS  COMPLEX  AND  AS  SOPHISTICATED  AS  THESE  FRAUD  CASES 
MAY  BE  THEY  ALL  SHARE  ONE  COMMON  SAD  FACTOR:   EVERY  DOLLAR  THE 
NURSING  HOME  OWNER  STOLE  WAS  INTENDED  AND  REPORTED  TO  THE  STATE 
AS  HAVING  BEEN  SPENT  FOR  THE  CARE  AND  WELLBEING  OF  PATIENTS. 
THE  DIVERSION  AND  THEFT  OF  TAXPAYERS  DOLLARS  EARMARKED  FOR 
PATIENT  CARE  CAN  AND  HAS  LED  TO  PATIENT  ABUSE  OR  NEGLECT. 


II.  CIVIL  AND  CRIMINAL  ABUSE  OF  NURSING  HOME  PATIENTS 
A.  PHYSICAL  ABUSE 

THIS  IS  A  SECOND  AREA  ATTORNEY  GENERAL  BELLOTTI  PURSUED 
SINCE  TAKING  OFFICE.   BOTH  THE  CONSUMER  PROTECTION  DIVISION  AND 
THE  UNIT  SHARE  A  RESPONSIBILITY  IN  INVESTIGATING  AND 
PROSECUTING  PATIENT  ABUSE,  NEGLECT  OR  MISTREATMENT. 

AS  EARLY  AS  1977,  THE  CONSUMER  PROTECTION  DIVISION  FILED 
THE  FIRST  CIVIL  PATIENT  ABUSE  COMPLAINT  IN  THE  STATE'S  HISTORY, 
CHARGING  THAT  A  NEWTON  NURSING  HOME  WAS  GROSSLY  NEGLECTING  ALL 
OF  ITS  PATIENTS.   AS  A  LEGAL  FOUNDATION  FOR  PROSECUTING  CIVIL 
PATIENT  ABUSE  AND  NEGLECT  THE  CONSUMER  PROTECTION  DIVISION  HAS 
USED  THE  CONSUMER  PROTECTION  STATUTE  AND  THE  PATIENT  ABUSE  AND 
REPORTING  STATUTE.   IN  ADDITION,  THE  CONSUMER  PROTECTION 
DIVISION  OFTEN  USES  THE  NURSING  HOME  RECEIVERSHIP  STATUTE  TO 
COMPLETELY  TAKE  OVER  THE  OPERATION  OF  A  LONG  TERM  CARE  FACILITY 
IN  WHICH  THE  CARE  HAS  BEEN  FOUND  TO  BE  SO  NEGLECTFUL  THAT  A 
HEALTH  CARE  EMERGENCY  EXISTS.   HOW  OFTEN  DOES  THIS  OCCUR? 
SINCE  JANUARY  1985,  THE  DEPARTMENT  OF  THE  ATTORNEY  GENERAL  HAS 
OBTAINED  APPOINTMENT  OF  A  RECEIVER  IN  FIVE  CASES. 


LET  ME  GIVE  JUST  ONE  EXAMPLE  - 

IN  A  RECENT  NURSING  HOME  CASE  THE  FACILITY  FAILED  TO 
PROVIDE  ITS  ELDERLY  RESIDENTS,  MANY  OF  WHOM  WERE 

DE-INSTITUTIONALIZED  MENTAL  PATIENTS,  WITH  THE  NURSING,  MEDICAL 
AND  PSYCHIATRIC  CARE  THEY  NEEDED.   INSTEAD,  AS  OUR  COMPLAINT 
ALLEGES,  POTENT  PSYCHOTROPIC  DRUGS  WERE  GIVEN  TO  PATIENTS  IN 
EXCESSIVE  OR  INAPPROPRIATE  AMOUNTS  -  THESE  DRUGS  OFTEN 

FUNCTIONED  AS  CHEMICAL  RESTRAINTS. 


THE  FACILITY'S  STAFF  WAS 

-  INDEQUATE  IN  NUMBERS  AND 

-  DEFICIENT  IN  TRAINING.   THE  PATIENTS  WERE  SUFFERING. 
AFTER  THE  APPOINTMENT  OF  A  RECEIVER,  A  NEW  ADMINISTRATOR 

WAS  HIRED,  NEW  STAFF  HIRED  AND  TRAINED,  AND  CONDITIONS  IMPROVED 
DRAMATICALLY. 

IN  ADDITION  TO  THESE  CIVIL  ACTIONS  THE  DEPARTMENT  OF  THE 
ATTORNEY  GENERAL  ALSO  PURSUES  CRIMINAL  PROSECUTIONS.   OF  GREAT 
ASSISTANCE  IN  THIS  EFFORT  WAS  THE  LEGISLATURE'S  ENACTMENT  OF 
THE  PATIENT  ABUSE  AND  REPORTING  STATUTE  IN  1980.   UNDER  THAT 
LAW  INCIDENTS  OF  PATIENT  ABUSE  MUST  BE  REPORTED  TO  THE  D.P.H. 
WITHIN  48  HOURS.   THE  D.P.H.  THEN  FORWARDS  THE  ALLEGATION  TO 
THE  MEDICAID  FRAUD  CONTROL  UNIT.   SINCE  1980,  THE  UNIT  HAS 
RECEIVED  585  COMPLAINTS  OF  PATIENT  ABUSE.   IT  HAS  CONDUCTED  220 
FULL-INVESTIGATIONS.   IT  HAS  PROSECUTED  14  INDIVIDUALS  FOR 
VARIOUS  FORMS  OF  ABUSE  OF  THE  ELDERLY  INCLUDING  CHARGES  OF 
ROBBERY,  ASSAULT  AND  BATTERY,  INDECENT  ASSAULT  AND  BATTERY  AND 
MISTREATMENT.   ONE  NURSE'S  AIDE  WAS  SENTENCED  TO  5  YEARS  AT 
FRAMINGHAM  FOR  ROBBING  2  DIAMOND  RINGS  FROM  THE  FINGERS  OF  AN 
89  YEAR  OLD  WOMAN.   SOME  CASES  INVOLVED  NURSING  HOME  EMPLOYEES 
SLAPPING  AND  PUNCHING  PATIENTS.   OTHERS  INVOLVED  FORCING  SHOWER 
WATER  INTO  THE  PATIENTS 'S  FACE,  THROWING  HOT  COFFEE  AT  A 
PATIENT  AND  SPITTING  AT  THE  PATIENT. 


FOR  MANY  DIFFERENCT  REASONS,  THESE  CASES  ARE  MORE  DIFFICULT  TO 
DOCUMENT,  PROVE  AND  PROSECUTE  THAN  THE  NURSING  HOME  FRAUD 
CASE.   MORE  OFTEN  THAN  NOT,  UNIT  INVESTIGATORS  WILL  DISCOVER  A 

SERIOUS  INJURY  -  BUT  NO  WITNESSES.   OFTEN  THE  RESIDENTS  WHO  ARE 


VICTIMS  OR  WITNESSES  ARE  UNWILLING  OR  UNABLE  TO  TESTIFY.   THE 
MOST  DEFENSELESS  VICTIMS  MAY  BE  TOO  IMPAIRED,  CONFUSED  OR  ILL 
TO  TESTIFY.   VICTIMS  AND  RESIDENT  WITNESSES  FEAR  RETALIATION, 
OR  LOSS  OF  LITTLE  PRIVILeGES.   EMPLOYEES  ARE  RELUCTANT  TO 
TESTIFY  AGAINST  FELLOW  EMPLOYEES.   NURSING  HOME  MANAGEMENT  CAN 
BE  RELUCTANT  TO  COOPERATE  FOR  FEAR  OF  ADVERSE  PUBLICITY. 

EVEN  WHEN  SUFFICIENT  EVIDENCE  TO  CHARGE  A  CRIME  HAS  BEEN 
GATHERED,  THE  JUDICIAL  PROCESS  CAN  BE  TRAUMATIC  FOR  THE 
VICTIM.   SPECIAL  ARRANGEMENTS   FOR  LIFE-SUPPORT  SYSTEMS  MAY  BE 
REQUIRED  FOR  THE  VICTIM'S  COURT  APPEARANCE.   ARRANGEMENTS  FOR  A 
TRIAL  IN  THE  NURSING  HOME  MAY  HAVE  TO  BE  MADE.   INTERPRETERS, 
AMBULANCE  OR  CHAIR  CAR  TRANSPORTATION,  AND  FAMILY  CONCERNS  ALL 
MUST  BE  ADDRESSED.   ALL  OF  THESE  SPECIAL  ARRANGEMENTS  ONLY 
HEIGHTEN  THE  VICTIM'S  ANXIETY  OVER  APPEARING  IN  A  COURTROOM  FOR 
THE  FIRST  TIME  IN  HIS  OR  HER  LIFE. 


YOU  HAVE  PROBABLY  SEEN  MANY  OF  THE  SAME  PROBLEMS  IN  DEALING 
WITH  COMPLAINTS  OF  ELDER  ABUSE  INVOLVING  THOSE  ELDERLY  WHO 
RESIDE  IN  THE  COMMUNITY-AT-LARGE  WITH  THEIR  FAMILIES  OR  ALONE. 
I  THINK  OUR  EFFORTS  ARE  BEST  CHANNELED  TOWARD  PREVENTING  THE 
ABUSE  BEFORE  IT  HAPPENS.   IN  THE  NURSING  HOME  SETTING,  OUR 
EXPERIENCE  HAS  BEEN  THAT  THE  PHYSICAL  ABUSE  OF  PATIENTS  IS  NOT 
EPIDEMIC;  IT  IS  NOT  RAMPANT.   MOST  NURSING  HOMES  ARE  AS 
CONCERNED  ABOUT  IT  AS  YOU  AND  I  ARE.   BUT  THE  PROBLEM  DOES 
EXIST.   MOST  PATIENT  ABUSE  OCCURS  AS  A  RESULT  OF  A  STRESSFUL 
EMPLOYEE-PATIENT  ENCOUNTER  OR  EMPLOYEE  IGNORANCE.   ELDERLY 

PATIENTS  CAN  BE  PHYSICALLY  DIFFICULT  AND  VERBALLY  ABUSIVE. 


EMPLOYEES  MUST  BE  TRAINED  AND  PREPARED  FOR  THAT  ENCOUNTER. 
EMPLOYMENT  IN  A  NURSING  HOME  -  ESPECIALLY  ON  THE  LOW  END  OF  THE 
WAGE  SCALE  -  CAN  BE  A  STRESSFUL  EXPERIENCE.   ONE  WAY  TO 
SIGNIFICANTLY  REDUCE  PATIENT  ABUSE  IS  FOR  NURSING  HOMES  TO 
SQUARELY  ADDRESS  THE  PROBLEM  OF  EMPLOYEE  STRESS  AND  THE  NEED  TO 
CONTROL  EMOTIONS.   NURSING  HOMES  MUST  SCREEN  THEIR  EMPLOYEE 
APPLICANTS  WITH  MORE  CARE.   MORE  TRAINING  AND  EDUCATIONAL 
OPPORTUNITIES  MUST  BE  MADE  AVAILABLE  TO  THEM  ON  A  CONTINUING 
BASIS.   CLOSER  SUPERVISION  OF  ALL  EMPLOYEES  MUST  BE  PROVIDED, 
ESPECIALLY  FOR  THOSE  WHO  DISPLAY  ANY  SIGNS  OF  EMOTIONAL 
INSTABILITY. 

B.  FINANCIAL  ABUSE 

ANOTHER  AREA  OF  ELDER  ABUSE  IN  CONNECTION  WITH  NURSING  HOMES  IS 
THE  FINANCIAL  ABUSE  OF  PATIENTS  RESIDING  IN  NURSING  HOMES.   THE 
ELDER  MEDICAID  PATIENT  DOES  NOT  HAVE  ASSETS  IN  EXCESS  OF 
$2,000.   BECAUSE  THE  RESIDENT  HAS  LITTLE  OR  NO  MONEY,  THE 
MEDICAID  PROGRAM  PROVIDES  THAT  PERSON  WITH  $45  A  MONTH  AS  A 
PERSONAL  NEEDS  ALLOWANCE.   THAT  MONEY  BELONGS  TO  THE  PATIENT  TO 
BE  USED  AS  HE  OR  SHE  SEES  FIT.   MANY  PATIENTS  ENTRUST  THE 
NURSING  HOME  OWNER  TO  CARE  FOR  AND  DISTRIBUTE  THE  MONEY  TO  THE 
PATIENT  WHEN  NEEDED.   UNFORTUNATELY,  SOME  NURSING  HOME  OWNERS 
OR  EMPLOYEES  HAVE  STOLEN  EVEN  THESE  MONIES  FROM  THEIR 
PATIENTS.   THE  MEDICAID  FRAUD  CONTROL  UNIT  IS  RESPONSIBLE  FOR 
INVESTIGATION  AND  PROSECUTION  OF  THIS  TYPE  OF  EMBEZZLEMENT  AND 
THEFT  FROM  NURSING  HOME  PATIENTS.   THE  UNIT  HAS  PROSECUTED  AND 
CONVICTED  14  PERSONS  FOR  THE  THEFT  OF  PERSONAL* NEEDS 

ALLOWANCES.   OVER  $400,000  HAS  BEEN  RETURNED  TO  PATIENTS  AND 


COLLECTED  AS  FINES  AS  A  RESULT  OF  CRIMINAL  AND  ADMINISTRATIVE 

ACTIONS.   ONE  NURSING  HOME  OWNER,  WHO  WAS  CONVICTED  OF  THIS 

SORT  OF  EMBEZZLEMENT,  WAS  GIVEN  A  THREE  TO  FIVE  YEAR  SENTENCE 
AT  WALPOLE  STATE  PRISON. 

THESE  PROSECUTIONS  INVOLVED  NURSING  HOME  OWNERS  USING  THE 
PATIENTS'  MONEY  TO  PAY  THE  HOME'S  PAYROLL,  TO  PURCHASE 
FURNITURE,  FIXTURES,  APPLIANCES  FOR  THE  NURSING  HOME.   SOME 
OWNERS  SIMPLY  POCKETED  THE  PATIENTS'  MONEY,  AND  CREATED  FALSE 
INVOICES  REFLECTING  A  PATIENT  PURCHASE  OF  MERCHANDISE. 
PATIENTS  ARE  A  CAPTIVE  POPULATION  AND  ONE  OWNER,  CAPITALIZING 
ON  THIS  CAPTIVE  SOURCE  OF  FUNDS,  SOLD  MERCHANDISE  TO  PATIENTS 
AT  EXORBITANT  PRICES.   HE  CHARGED  THE  PATIENTS  EXORBITANT 
AMOUNTS  FOR  BLANKETS  THAT  WERE  DONATED  TO  THE  PATIENTS  BY  A 
LOCAL  CHURCH. 


THE  EMBEZZLEMENT  OF  THE  ELDERLY  PATIENTS'  SMALL  SPENDING 

ALLOWANCE  MUST  BE  PREVENTED.   TOWARD  THIS  END,  I  INVITE  AND 

WELCOME  YOUR  ASSISTANCE  IN  REVIEWING  LEGISLATION  REQUIRING  THAT 

LICENSED  NURSING  HOMES  PURCHASE  A  FIDUCIARY  BOND  WITH 

SUFFICIENT  SURETIES  TO  COVER  ALL  PERSONAL  NEEDS  ACCOUNT  FUNDS 

IT  CONTROLS,  TO  MAINTAIN  A  STANDARDIZED  BOOKKEEPING  SYSTEM  AND 

TO  MAKE  AN  ANNUAL  ACCOUNTING  FOR  PERSONAL  NEEDS  EXPENDITURES. 

Ill  NURSING  HOME  DISCRIMINATION  AGAINST 
THE  ELDERLY  MEDICAID  RECIPIENT 

THE  FINAL  AREA  OF  ELDER  ABUSE  IN  THEIR  DEALINGS  WITH  NURSING 

HOMES  IS  DISCRIMINATION  AGAINST  THE  ELDER  MEDICAID  RECIPIENT. 

IN  THIS  STATE  A  NURSING  HOME  WHICH  PARTICIPATES  IN  THE  MEDICAID 


PROGRAM  MUST  ACCEPT  MEDICAID  RECIPIENTS  ON  A  FIRST  COME  FIRST 
SERVE  BASIS  EQUALLY  WITH  PRIVATE-PAY  PATIENTS.   IT  IS  A 
VIOLATION  OF  LAW  FOR  A  NURSING  HOME,  WHICH  ACCEPTS  MEDICAID 
MONEY,  TO  REFUSE  ADMISSION  TO  A  MEDICAID  RECIPIENT  WHEN  IT  HAS 
A  BED  AVAILABLE,  IN  THE  HOPE  THAT  A  PATIENT  WHO  CAN  PAY  MORE 
THAN  THE  MEDICAID  PER  DIEM,  WILL  SHORTLY  THEREAFTER  APPLY  FOR 
ADMISSION.   TO  DO  THAT  IS  A  CIVIL  VIOLATION;  THE  CONSUMER 
PROTECTION  DIVISION  HAS  SUCESSFULLY  SUED  SEVERAL  NURSING  HOMES 
FOR  THIS  TYPE  OF  DISCRIMINATION. 

IT  IS  A  CRIMINAL  VIOLATION  FOR  A  NURSING  HOME  TO  SOLICIT, 
CHARGE  OR  ACCEPT  ANY  MONEY  OR  OTHER  CONSIDERATION  AS  A 
PRECONDITION  FOR  ADMISSION  TO  THE  HOME  FROM  A  MEDICAID 
RECIPIENT.   THIS  SORT  OF  DISCRIMINATION,  IF  PROVEN,  CARRIES  A 
MAXIMUM  PENALTY  OF  A  $10,000  FINE  AND  5  YEARS  IMPRISONMENT. 

THE  MEDICAID  FRAUD  CONTROL  UNIT  IS  ALSO  CHARGED  WITH  THE 
RESPONSIBILITY  OF  ENFORCING  THIS  STATUTE.   THE  UNIT,  HOWEVER, 
HAS  BROUGHT  NO  PROSECUTIONS  UNDER  THIS  STATUTE  ON  EITHER  A 
CIVIL  OR  CRIMINAL  BASIS.   ALLEGATIONS  OF  THIS  TYPE  OF 
DISCRIMINATION  AGAINST  THE  ELDERLY  HAVE  BEEN  INVESTIGATED.   BUT 
THE  PROOF  OF  A  VIOLATION  OF  THE  LAW  HAS  ELUDED  THE  UNIT'S 
EFFORTS  SO  FAR.   THE  UNIT'S  SENSE,  HOWEVER,  WHICH  IS  SHARED  BY 
THE  DEPARTMENT  OF  PUBLIC  WELFARE,  IS  THAT  ONE  PROVISION  OR 
OTHER  OF  THE  STATUTE  IS  VIOLATED  MORE  OFTEN  THAN  IS  EVER 
REPORTED  TO  THE  AUTHORITIES. 


ONE  REASON  FOR  THIS  IS  THAT  MOST  ELDERLY  AND  THEIR  FAMILIES  DO 
NOT  KNOW  THAT  THERE  IS  NO  SUCH  A  THING  AS  A  "MEDICAID  BED". 
THERE  ARE  NO  QUOTAS  OF  MEDICAID  BEDS.   A  NURSING  HOME  THAT 
ACCEPTS  MEDICAID  MONIES  CANNOT  SET  ASIDE  SO  MANY  BEDS  AS 
"MEDICAID"  AND  SO  MANY  AS  "PRIVATE  PAY".   CONSEQUENTLY,  THE 
FAMILY  OR  RECIPIENT  WHO  IS  TOLD  "NO  MEDICAID  BED  AVAILABLE" 
DOES  NOT  REALIZE  THEY  HAVE  PROBABLY  BEEN  DISCRIMINATED  AGAINST, 
SO  THERE  IS  NOTHING  TO  REPORT. 

ANOTHER  PROBLEM  WITH  PROVING  THIS  KIND  OF  DISCRIMINATION  IS  THE 
SECRECY  THAT  SHROUDS   AVAILABILITY  OF  EMPTY  BEDS  IN  NURSING 
HOMES.   THERE  IS  NOT  ONE  STATE  OR  PRIVATE  AGENCY  THAT  KNOWS 
WHEN  A  NURSING  HOME  HAS  A  BED  AVAILABLE.   A  NURSING  HOME  IS  NOT 
REQUIRED  TO  REPORT  THE  AVAILABLE,  EMPTY  BED  TO  ANYONE.   ONLY 
THE  NURSING  HOME  OWNER  AND  ADMINISTRATOR  KNOWS  HOW  MANY  BEDS 
ARE  AVAILABLE. 


WITH  A  GROWING  ELDERLY  POPULATION  IN  NEED  OF  NURSING  HOME  CARE, 
AND  THE  HOMES'  ABILITY  TO  CHARGE  A  PRIVATE-PAY  PATIENT  AS  MUCH 
AS  TWICE  WHAT  MEDICAID  PAYS,  IT  IS  NOT  SURPRISING  THAT  MEDICAID 
RECIPIENTS  FIND  PLACEMENT  AN  EXTREMELY  DIFFICULT  PROPOSITION. 


A  FURTHER  PROBLEM  WITH  THIS  KIND  OF  ELDER  DISCRIMINATION  IS 
THAT  A  NURSING  HOME  IS  NOT  REQUIRED  TO  MAINTAIN  A  WAITING 
LIST.   MANY  HOMES  WILL  INFORM  THE  FAMILY  OR  RECIPIENT  THAT 
THEIR  NAME  WILL  GO  ON  THE  WAITING  LIST.   WHO  HAS  EVER  SEEN  THIS 
WAITING  LIST?  HOW  MANY  NAMES  ARE  IN  FRONT  OF  YOURS  WHO  WAS  THE 

LAST  PATIENT  ADMITTED,  AND  WAS  THAT  PATIENT'S  NAME  ON 


THE  LIST  AND  WHERE?   THESE  QUESTIONS  ARE  SELDOM  ASKED,  AND 
STILL  LESS  FREQUENTLY  ANSWERED.   SINCE *THERE  IS  NO  REQUIREMENT 
THAT  A  PUBLIC  DOCUMENT  CALLED  A  WAITING  LIST,  WITH  A  SCHEDULE 
OF  ADMISSIONS,  BE  MAINTAINED,  THE  MEDICAID  RECIPIENT  HAS  NO  WAY 
OF  KNOWING  HE  HAS  BEEN  DISCRIMINATED  AGAINST  AND  MUST  RELY  ON 
THE  ASSURANCES  OF  THE  NURSING  HOME  IN  WHOSE  FINANCIAL  INTEREST 
IT  IS  TO  NOT  ADMIT  THE  MEDICAID  PATIENT. 

STILL  A  FURTHER  PROBLEM  IN  DETECTING  THE  CRIMINAL  VIOLATION  OF 
THE  STATUTE  OCCURS  WHEN  THE  CHILDREN  OR  FAMILY  OF  THE  RECIPIENT 
AGREES  TO  AND  PAYS  "X"  AMOUNT  OF  MONEY  AS  A  PRECONDITION  OF 
ADMISSION.   THEY  ARE  USUALLY  SO  GRATEFUL  FOR  FINALLY  FINDING 
PLACEMENT,  THEY  ARE  NOT  ABOUT  TO  REPORT  THE  SOLICITATION  AND 
PAYMENT  FOR  FEAR  OF  TRAUMA  AND  RETALIATION  TO  THEIR  LOVED  ONE. 
IT  IS  OVER  AND  DONE,  THE  PAYMENT  BECOMES  TOLERABLE  AND  THEY  ARE 
SATISFIED. 


I  BELIEVE  THIS  KIND  OF  DISCRIMINATION  EXISTS.   BUT  I  ALSO 
BELIEVE  WE  NEED  THE  TOOLS  TO  ENFORCE  THE  EXISTING  LAWS.   LAST 
YEAR  LEGISLATION  WAS  FILED  TO  REQUIRE  NURSING  HOMES  TO  MAINTAIN 
A  PUBLIC  WAITING  LIST  AND  TO  MAKE  PLACEMENTS  CHRONOLOGICALLY. 
THE  UNIT  HAS  REDRAFTED  AND  STRENGTHENED  THAT  PROPOSAL.   A 
FURTHER  RECOMMENDATION  WOULD  BE  TO  REQUIRE  NURSING  HOMES  TO 
REPORT  AVAILABILITY  OF  BEDS  IMMEDIATELY  TO  THE  DEPARTMENT  OF 
PUBLIC  WELFARE  WHICH  CAN  THEN  ARRANGE  PLACEMENT. 


